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Termination of Parental Rights; ICWA 

In re L.W.S., ___ N.C. App. ___ (Sept. 5, 2017) 

Held: Affirmed 

·         Issue: Respondent father appeals an order terminating his parental rights that was entered on 

November 28, 2016, arguing the trial court failed to address whether the child was an “Indian child” and 

whether the Indian Child Welfare Act (ICWA) applied. 

·      ICWA applies when the proceeding is a “child custody proceeding” and the child is an “Indian child” 

as both terms are defined under ICWA.  A termination of parental rights is an involuntary child custody 

proceeding. An “Indian child” is defined as any unmarried person under 18-years-old who is either (1) a 

member of an Indian tribe or (2) eligible for membership in an Indian tribe and the biological child of a 

member of an Indian tribe. 25 U.S.C. 1903(4). 

·         Citing a previous case, In re C.P., 181 N.C. App. 698 (2007), the burden to show ICWA applies is on 

the party seeking to invoke it. Respondent did not raise ICWA before the trial court, and he failed to 

meet his burden to show ICWA applied. Although the TPR does not refer to ICWA, the underlying abuse, 

neglect, and dependency case found in its orders that ICWA does not apply. 

 Legislative Note: 25 C.F.R. Part 23 are new Department of Interior federal regulations implementing 

ICWA, effective December 12, 2016. The new regulations are inapplicable to this case as the TPR order 

was entered before the effective date of the regulations. In footnote 4, the court refers to the new 

federal regulations effective after the TPR order was entered in this case, 25 C.F.R. 23.107, and notes “it 

seems to be the case that the burden has shifted to state courts to inquire at the start of a proceeding 

whether the child at issue is an Indian child, and if so, the state court must confirm that the agency used 

due diligence to identify and work with the Tribe and treat the child as an Indian child unless and until it 

is determined otherwise.” 

Cease Reunification; Combined Order 

In re J.M., ___ N.C. App. ___ (Sept. 19, 2017) 

Held: Vacated in Part 

Procedural Facts: The adjudicatory hearing and a combined initial disposition under G.S. 7B-901 and a 

permanency planning hearing under G.S. 7B-906.1 were held on the same day. Following the hearing, 

the court entered a combined adjudication, initial disposition, and permanency planning order. The 

disposition placed the children in DSS custody. Reasonable efforts for reunification were determined not 

to be required under the findings of G.S. 7B-906.2(b) (permanency planning). Concurrent permanent 

plans of guardianship and adoption were ordered. 
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G.S. 7B-901(c) applies to initial dispositions and authorizes the trial court to eliminate reunification 

efforts when it finds a court of competent jurisdiction has previously determined that a parent 

committed or allowed one of the enumerated statutory aggravating factors. See In re G.T., 791 S.E.2d  

274 (2016) (currently pending before the NC Supreme Court based on a dissent). An order that follows 

an initial disposition hearing implicates G.S. 7B-901(c) and requires the court to make one of those 

findings before ordering reunification efforts are not required. Findings from the permanency planning 

statute, G.S. 7B-906.2(b), are insufficient to cease reunification efforts at an initial dispositional hearing, 

and G.S. 7B-901(c) factors cannot be “eluded in favor of the more lenient requirements of G.S. 7B-

906.2(b) simply by combining dispositional and permanency planning matters in a single order.” The G.S. 

7B-901(c) requirements were not met in the combined initial disposition and permanency planning 

order. 

Adjudication: Serious Neglect 

In re J.M., ___ N.C. App. ___ (Sept. 19, 2017) 

Held:  Reversed and remanded in part 

A juvenile may be adjudicated as “neglected”, as defined by G.S. 7B-101(15). “Serious neglect” is defined 

at G.S. 7B-101(19a) and “pertains solely to placement of an individual of the responsible individuals' list 

[RIL] and is not included as an option for adjudication in an abuse, neglect, or dependency action.” A 

child’s adjudication of “serious neglect” is a misapprehension of the law. 

Adjudication: Hearsay 

In re J.M., ___ N.C. App. ___ (Sept. 19, 2017) 

Held:  Affirmed in Part 

• The findings supporting the court’s adjudication of abuse were supported by competent 

evidence. 

• The grandmother’s testimony about a phone call and text from respondent mother that 

disclosed respondent father’s physical abuse of her (respondent mother) when the children 

were present and physical discipline of the child was properly admitted as an admission by a 

party opponent exception to hearsay. G.S. 8C-801. Although the statements made to the 

grandmother were not the respondent father’s, the respondent mother is also a party to the 

abuse and neglect action. Relying on In re Hayden, 96 N.C.  App. 77 (1989), a respondent 

mother’s statements about the respondent father’s conduct is an admission by respondent 

mother that the child was subjected to conduct in her presence, which relates to the court’s 

determination of the child’s abuse or neglect. The adjudication is about the child’s 

circumstances and conditions not the parent’s culpability. 

• The physicians’ testimony of respondent mother’s statements made during the child’s well-child 

visit and emergency room visit were properly admitted as statements made for the purpose of 

medical diagnosis and treatment exception to hearsay. G.S. 8C-803(4).  The statements satisfied 

both parts of the Hinnant requirements: (1) they were made for the purposes of medical 

diagnosis and treatment and (2) they were reasonably pertinent to diagnosis or treatment. State 

v. Hinnant, 351 N.C. 277 (2000). The statements made by the respondent mother of the 



respondent father’s actions toward the child were made at the medical settings and were part 

of the providers’ attempts to diagnosis the child’s injuries. The mother made the statements 

when discussing her concerns about the child and when the pediatrician observed marks on the 

child’s body and bloodshot eyes, which resulted in the pediatrician sending the child to the ER. 

This hearsay exception does not require that the declarant be the patient and applies to 

statements made by the parent of a child patient when the parent is giving information to assist 

in the diagnosis and treatment of the child.  

Guardianship: Adequate Resources 

In re N.H., ___ N.C. App. ___ (Sept. 19, 2017) 

Held:  Affirmed 

There is a dissent. There is also a concurrence. 

G.S. 7B-600(c) and -906.1(j) require that before the court appoints a guardian to the juvenile, it must 

verify that the person being appointed as the guardian understands the legal significance of the 

appointment and will have adequate resources to appropriately care for the juvenile. The court is not 

required to make detailed findings of evidentiary facts, but there must be some evidence of the 

guardian’s resources for the court to make its determination of adequacy. The court may consider any 

evidence that it finds to be relevant, reliable, and necessary to determine the juvenile’s needs and the 

most appropriate disposition. G.S. 7B-906.1(c). 

In its opinion, the court of appeals “acknowledge that our case law addresses this situation from 

numerous angles, none of them directly on point” and cites to several different cases with different 

holdings.” 

Evidence of Resources: There were 2 GAL reports that stated the proposed guardian was employed with 

the school district, and one report specified her job as a bus driver and stated she was without income 

during the summer. There was 1 DSS report that stated respondent mother provided $30 to the 

proposed guardian and DSS provided gift cards of $30 per month to assist with purchasing food and gas 

when the proposed guardian was experiencing financial difficulties. The proposed guardian provided 

sworn testimony that she was employed at the school district, that she had money to cover her 

household bills, that she had been unable to work the past summer because of the child’s intensive in-

home therapy but that she was able to get through almost all of the summer because she had saved 

money, and that her plan for next summer was to save money and she had family and was aware of 

community resources she could to turn to for financial help if needed. There was no evidence of the 

proposed guardian’s actual income. 

Opinion: The sworn testimony from the proposed guardian that she was willing to care for the child and 

has the financial resources to do so was competent evidence that supported the court’s determination 

that the proposed guardian has adequate resources to appropriately care for the juvenile. The opinion 

distinguishes the sworn testimony from In re P.A., 241 N.C. App. 53 (2015), which involved unsworn 

testimony from the proposed guardian, and In re J.H., 780 S.E. 2d 228 (2015) in which there was no 

testimony from the proposed guardians. 

Concurrence:  G.S. 7B-906.1(j) requires the court to find the proposed guardian will have adequate 

resources to appropriately care for the juvenile. The issue is whether there is sufficient evidence before 



the trial court to determine if the proposed guardian will have adequate resources to care for the child 

in the future. Although the sufficiency of the evidence in this case is a “close question”, there was 

evidence that the proposed guardian’s current income was adequate to care for the child moving 

forward. The proposed guardian testified that she was employed, that her income was sufficient to 

cover her expenses in caring for the child, and there was some money left for savings. Similar to In re 

J.E., 182 N.C. App. 612 (2007), the testimony about her job and income (although there were no 

specifics about the income) were more than the proposed guardian’s conclusory statement about 

whether her resources were adequate. Distinguishing the 3 cases cited by the dissent, which involved 

evidence about the past without any evidence of current resources to care for the child and a conclusory 

statement about the proposed guardian’s financial ability to care for the child. 

Dissent: The GAL and DSS reports and testimony from the proposed guardian support the conclusion 

that she lacked the financial resources to care for the child, which is the opposite conclusion reached by 

the trial court. The evidence unambiguously showed she struggled financially while caring for the child. 

The proposed guardian’s own opinion without more was insufficient to support the court’s conclusion. 

See In re P.A., 241 N.C. App. 53 (2015). 

Termination of Parental Rights: Neglect 

In re M.A.W., ___ N.C. ___ (Sept. 29, 2017) 

Held:  Reversed 

The NC Supreme Court reversed the court of appeals decision in In re M.A.W., ___ N.C. App. ___, 787 

S.E.2d (2016); trial court TPR reinstated. 

The findings were sufficient to support a TPR on the ground of neglect. Neglect is based on the 

definition at G.S. 7B-101(15), and “if the child has been separated from the parent for a long period of 

time, there must be a showing of past neglect and a likelihood of future neglect by a parent.” (citations 

omitted). When there is past neglect, the court must also consider evidence of changed circumstances. 

In the underlying neglect case, the child was adjudicated neglected based on the mother’s actions, 

which were a result of her substance abuse and mental health issues. The adjudication occurred while 

the respondent father was incarcerated. Incarceration, standing alone, is not sword or a shield in a TPR 

decision. The court considers evidence of relevant circumstances which exists before or after the prior 

adjudication of neglect. The prior adjudication of neglect is relevant evidence at the TPR hearing. The 

court found past neglect based on the respondent’s long history of criminal activity, substance abuse, 

and awareness of mother’s substance abuse such that he knew DSS would try to take the child. The 

court further found respondent father initially indicated a desire to be involved in the child’s life and 

during his incarceration accessed services available to him, including parenting courses, substance abuse 

treatment, and a GED program. But, the court found a likelihood of repetition of neglect based on 

father’s actions after he was released from incarceration, where he failed to regularly visit with the child 

as ordered, denied DSS requests to access his mother’s home where he purported to live, and failed to 

complete an ordered clinical assessment. 

 


