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What is Harassment?
• Harassment is a form of employment discrimination that violatesTitleVII of the Civil
Rights Act of 1964, the Age Discrimination in Employment Act (ADEA) and the
Americans with Disability Act (ADA).
• Harassment is unwelcome conduct based on race,color,religion,ethnicity,disability,
age or sex.
 This can also be applied to pregnancy (see Young v. UPS)

• Although sexual harassment is a current hot topic, the same principals apply to other
types of harassment.
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Sexual Harassment is Prevalent
• Sexual harassment encompasses a large portion of harassment because people enjoy
talking, joking and communicating about the subject matter.
• These conversations can lead to allegations of hostile work environment.
 “Work spouse,” “work boyfriend”
 Sexually suggestive “memes,” “gifs,” and pictures.
 “Locker room talk”
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Most Common Forms of Sexual Harassment

16%

Sexually Suggestive Comment or Jokes
55%
29%

Intrusive Questions/Inappropriate
Staring or Leering
Unwelcome Physical Contact
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Cultural Awareness
• EEOC estimates that 10% of men and women who feel they have been sexually
harassed in the workplace file a complaint.
 2016 EEOC report found 70% of individuals who experienced harassment never reported
it to a supervisor.

• EEOC average wait time for a claim was 295 days in 2017, up from 182 days in 2001.
• In 2018, the EEOC received 13,055 charges alleging sex-based harassment,up from
12,428 in 2017.
• The average number of visits to the EEOC sexual harassment website has doubled
since the Harvey Weinstein story broke in early October 2017.
• #MeToo Movement
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Hot Issue in Light of #MeToo Movement
• In 2018, the ABA Journal surveyed 3,000 businesses and law firms and found that 68% of female
respondents experienced sexual harassment, but only 30% reported. Further, 47% believed it is
tolerated in their organization.
“Kozinski,Federal Judge,RetiresAbruptlyAfter Sexual HarassmentAllegations”
- WRAL Raleigh-Durham-Fayetteville
“2nd Top Pennsylvania Judge Resigns Over Porn EmailScandal”
- CBS News
“Judge Caught Making Racist, Sexist Comments On InternetBoard”
- Above the Law
“House ImpeachesTexas Judge Accused of Sex Crimes”
- CNN
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Sexual Harassment Charges
• Fiscal year 2018:
 The Equal Employment Opportunity Commission (EEOC) received 7,609 charge receipts
alleging sexual harassment discrimination in 2018, up from 6,696 in 2017.
 15.9% of these charges were filed by males.
 Sexual harassment claims accounted for 32% of charges handled by the agency.

• $398.5 million paid to claimants between 2010 -2018
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Potential Plaintiffs in Harassment Lawsuits
TheVictim
• File EEOC claim underTitleVII.,ADA,ADEA,or Pregnancy DiscriminationAct (PDA).

The Harasser
• If the employer demotes, fires or takes some adverse employment action, the harasser
could file a retaliation claim (see N.C. REDA).

Third Party
• Spouse of the accused (zone of protection case).
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Example 1
• You fire John for sexual harassment, then he sues your
company for retaliation.
• He argues that his conduct did not violate the policy
because his conduct was not unwelcome.
• Remember:Under the definition of harassment,the
behavior must be unwelcome.
• You now have two problems:
1. Did he do it?
2. Was it welcome?
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Example 1: John’s Response
• John says he was terminated due to his race, or age, or for any other reason.
• Maybe he says he was terminated in retaliation for filing a workers’ compensation
claim.
• Although the basis for his claim may not be great, you still have to spend money
defending the claim.
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Example 2
• Christina and her supervisor like to cut up at work.
• Christina uses vulgar language.
• She has no complaint or issue until she is fired for
excessive tardiness.
• Now she is suing the company for a hostile work
environment.
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Example 2:What Christina Might Allege
• “My supervisor had a filthy mouth.”
• “He always told dirty jokes.”
• “He made sexually suggestive remarks.”
• “I was deeply offended.”
• “Created a hostile environment.”
• “When he learned that I would report him, he terminated me.”

12
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Sexual Harassment
Quid Pro Quo (this for that)
Where a manager promises an employee something in exchange for a sexual favor.
• Favorable performance reviews or recommendations
• Promotions
• Raises
• Sought after assignments,work shifts,vacation days,other benefits

Hostile Work Environment
Frequent or pervasive unwanted sexual comments, advances, requests, or other similarconduct.
• Display of offensive materials
• Sexual jokes
• Persistent, unwanted interactions or comments
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What Can Employees Do?
• Avoid behavior that could be construed as sexual harassment.
• Avoid sexual jokes, comments, andemails.
• Respect a person’s indication that your conduct is not welcome.
• Not invade another individual’s personal space.
• Not touch anyone without their express permission.
• Comply with employer’s policies and procedures.
• Clearly inform others engaging in inappropriate sexual behavior that you find it inappropriate.
• Report and seek assistance promptly if you are the target of or observe others engaging in sexually
inappropriate behavior.
• Cooperate with workplace investigations.
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Why Manage Harassment?
• Inevitably, it will happen.
• Minimize frequency.
• Minimize liability.

15
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Issues With Handling Harassment
• Poorly written policies.
• Failing to follow anti-discrimination policies.
• Supervisors not escalating complaints of harassment.
• Workplace romances.
• Failure to investigate.
• Blaming the victim.
• Retaliation.

16

What Your Policy Should Say…
“Sexually oriented conduct includes sexually oriented jokes, stories,
questions and remarks, sexually oriented images, and touching another
person in a sexual or romantic way.This behavior is unprofessional, has no
place at work and is strictly prohibited.”
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Impact of the Policy
• It does not matter if the conduct was welcome.
• If John engaged in any of the strictly prohibited conduct, he has violated the policy.
• Therefore, the only issue is whether he engaged in the alleged behavior.
 This makes your job easier.

18
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Crack Down on the Behavior
• Provide yearly anti-discrimination training to employees.
• Provide additional training for supervisors, and HR
professionals.
• Demand strict adherence to the policy.
• Investigate each allegation of misconduct.
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Supervisor Issues
• Supervisors tend to be good at handling immediate issues, but sometimes are not as
good at seeing the big picture (especially without proper training).
• Supervisors are usually very busy, so they may not understand the importance of
timely escalation of allegations to human resources.
• They may:
Try to handle issue themselves.
Ask,“is this a formal complaint?” (Note:this is irrelevant because the company is on notice
regardless).
Not report it to human resources in timely manner,if at all.
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Once a Harassment Complaint is Made
Take it seriously and…
• Investigate!
• Investigate!
• Investigate!

21
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Why Investigate?
• Stop problems before they escalate (e.g., minimize risk of litigation).
• Meet the employer’s duty to take appropriate measures to prevent inappropriate
conduct in the workplace (such as harassment and discrimination).
• Create perception of fairness (i.e., good employee relations).
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What About “Offthe Record” Complaints
• There is no such thing as an “off the record complaint.”
• All possibly inappropriate conduct should be thoroughly investigated.
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What If?
What if the conduct stops before the investigation
begins or the complainant does not want to
proceed?
Thank goodness!
• No need to investigate?
• Investigate only if the employee agrees?
• Employer must go forward with the investigation?

24
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The Duty to Conduct an Investigation
Once an employer is on notice of a potential problem or violation, it hasan
obligation to investigate promptly and as thoroughly as is necessary.
• Standard: Did the employer conduct a reasonable,good faith investigation?
• Document all findings!
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Determine Who Will be Involved in the Investigation
• Choose an appropriate investigator, keeping in mind the parties and potential
witnesses.
• Uninterested third party.
• Consider potential conflicts of interest.
• Notify managers and supervisors on a “need-to-know” basis.
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Role of the Investigator
• To determine in good faith whether the alleged conduct actually occurred.
• To work with internal and external resources as needed:
 HR department
 In-house attorneys
 Outside attorneys

27
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Internal Investigations Following a Harassment Claim
• It is important to help the employer determine whether allegations have merit,who
was involved, potential disciplinary measures, and prevention of future similar
incidents.

• Allow the employer to obtain facts in order to be advised on potential legal issues.
• However, many ethical pitfalls can arise during the process of an investigation into
misconduct at the workplace.
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Case Scenario
• A County employee complains to HR that a Department Head asked if she is single,
said he is having marital problems, sat very close to her, then later tried to convince
her to have him to her hotel room for a drink.
• Employee also informs HR that she is not the first female to receive this type of
behavior from the Department Head.
• HR consults with the County Attorney for advice.
• The County Attorney decides to conduct a privileged investigation.
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Purpose of Investigation is Key
• Is the County Attorney’s privileged investigation in compliance with the County’s antiharassment policy?
• Attorney-client privilege applies to communications between lawyers for an employer
and its employees.
• But, privilege only attaches where communications are primarily for, or motivated by,
legal purposes.
• Therefore, conversations with the County Attorney would be privileged only if the
County Attorney was acting in the role of legal advisor when the communication was
made.

30
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Is the Investigation Predominately for Legal Matters?
• Mixed communications of both legal and other matters may defeat privileged status if
the Court determines non-legal purpose was predominant purpose or motivation.
• In other words, the purpose of the investigation must be predominantly, but not solely,
related to legal matters for the privilege to attach and the investigation to maintain
privileged status.
• Consider who is being copied on the
communications, as privilege may be destroyed
via communications to persons not covered by
the privilege.
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How to Maintain the Privilege
Who Should Conduct the Investigation?
• Determine importance to County of maintaining a confidential investigation that cannot be
compelled.
• Consider competence and who is best positioned to conduct a thorough investigation.
• Evaluate likelihood of litigation and whether County will want a report and/or witness who
can attest to the investigation.
• Consider potential and/or perceived bias of the person conducting the investigation.
• Decide if retention of outside counsel to conduct non-privileged investigation is prudent.
• Key point = reasonably segregate attorney advice and other privileged communications.
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Investigation as a Defense
• The“at issue” waiver finds waiver of privilege if the party relies on a privileged communication to
support a claim or defense. This doctrine is followed in NC, although its law on the topic is not
particularly well-developed.
• Thus,employer can waive privilege by putting its internal investigation at issue in litigation,e.g.,by basing
a claim or defense on the attorney’s advice or disclosing findings of the investigation to a person or
entity that does not hold privileged status as to the information disclosed. See, e.g., Metric Constructors,
Inc. v.Bank ofTokyo-Mitsubishi,Ltd.,No. 5:97-CV-369BR1,1998WL 1742589,at *4 (E.D.N.C.Sept.28,1998).

• Accordingly, the privilege is waived if the Countyrelies on the investigation as part of its affirmative
defense.
• Rationale: Privilege may not be used as both a sword and a shield. See Technetics Group Daytona, Inc.v. N2
Biomedical, LLC,N.C. Bus.Ct.115 (2018).

• Hence,outside counsel or other investigators are often used,sometimes in unison with internal
investigation.

33
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Before Initiating the Investigation
• Secure all electronic and hard copy information and communication that could be
relevant.
• Determine the goals of the investigation.
• Assess possible concerns regarding the investigation.
• Prepare a strategy for the investigation.
• Consider separation of the complainant and the accused (but be careful not to
penalize the complainant!).
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12 Steps to Conducting the Investigation
1. Prepare an investigative work plan

7. Conclude the investigation

2. Review any applicable document(s)

8. Prepare the investigative report

3. Interview the complainant(s)

9. Close the investigation

4. Interview the accused

10. Submit the investigative report to
the appropriate individual(s)

5. Interview the witnesses
6. Re-interview the parties and
witness (if necessary)

11. Prepare the investigative file
12. Follow-up
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Upjohn Warnings
• Also known as Corporate MirandaWarnings. Purpose is to ensure that privilege is
protected despite communicating with employee.
• County Attorney must advise before any employee interview that he/she represents
the County and not the employee and that the interview is protected by the attorneyclient privilege. See Upjohn Co. v. United States, 449 U.S. 383, 394 (1981); See also, In re
Grand Jury Subpoena: Under Seal,415 F.3d 333 (4th Cir.2013).
• Must explain the purpose is to learn facts so attorney can provide legal advice to the
County, and that County holds the privilege.

36
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Upjohn Warnings (cont.)
• Failure to provide Upjohn warning, preferably in writing, may result in the Court
finding that the privilege is held jointly by the County and the employee and thus the
employee may block its waiver (i.e., both parties must agree to the waiver for the
privilege to be waived).
• Employers may want to waive privilege to demonstrate their affirmative defense, but
employees have less incentive or reason to waive.
• Always document the exact language of Upjohn warning given; may even print out and
have employee sign. See U.S. v.Ruehle,583 F.3d 600 (9th Cir.2009).
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Instructions to Witnesses Not to Discuss Investigation
• The National Labor Relations Board has a longstanding position that employees have a right under
Section 7 of the National Labor Relations Act to
discuss discipline or ongoing disciplinary
investigations involving themselves or co-workers.
• Accordingly, employers may tell employees not to
discuss an ongoing investigation only when the
employer has a legitimate and substantial business
justification that outweighs the employee’s Section 7
rights.
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Instructions to Witnesses (cont.)
• Examples of legitimate and substantial business justification include witness protection
and protection of evidence.
• In other words, more often than not there is no legitimate business justification so,
generally, do not instruct employees not to discuss the investigation.
• EEOC instructs employers that anti-harassment policies and complaint procedures
should contain an assurance that employee will protect confidentiality of harassment
complaints, which may be at odds with the NLRB’s standards.

39
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Personnel Act
Who can access confidential records?
Everything else is confidential and subject to inspection only in the following situations:
1. The employee or his duly authorized agent may examine all portions of his personnel file except:
• Letters of reference solicited prior to employment,and
• Information concerning a medical disability, mental or physical, that a prudent physician would not divulgeto
his patient.

2. A licensed physician designated in writing by the employee may examine the employee’s medical
record.
3. A county employee having supervisory authority over the employee may examine all material in the
employee’s personnel file.
4. By order of a court of competent jurisdiction, any person may examine such portionof an
employee’s personnel file as may be ordered by the court.
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Personnel Act (cont.)
What is confidential?
Even if considered part of an employee’s personnel file,the following information need not be disclosed
to an employee nor to any other person:
1. Testing or examination material used solely to determine individual qualifications for appointment,
employment or promotion within the County’s service, when disclosure would compromise the
objectivity or the fairness of the testing or examination process.
2. Investigative reports or memoranda and other information concerning the investigation of possible
criminal actions of an employee, until the investigation is completed and no criminal action is taken, or
until the criminal action is concluded.
3. Information that might identify an undercover law enforcement office or a law enforcement informer.
4. Notes, preliminary drafts and internal communications concerning an employee. In the event such
materials are used for any official personnel decision, then the employee or his duly authorized agent
shall have a right to inspect such materials.
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Beware of…
Wind v. City of Gastonia, 226 N.C.App. 180 (2013)
City Police officer was entitled to unredacted investigative report
including the identity of complaining co-workers even when he was not
disciplined following an allegation of his harassment.

42
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Access to Employee’s E-mail or Phone
• Many states now protect employees from having to provide access to personal emails, phones,
or social media accounts or otherwise provide employers with access to these accounts.
• North Carolina does not have any such law. However, as to attorneys’ ethical obligations,this
type of conduct seems to be at odds with the overall spirit of the ethical obligations.
• Even if potentially permissible, best practice would be to avoid as it could be viewed as
coercion.
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Write a Persuasive Report
The reader should believe that:
1. You did a thorough investigation and,
2. You reached the correct conclusion.
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The Report Should Support the Discipline Imposed
• If the report reflects intentional and egregious harassment, how do you justify
your action plan?
 Termination?
 Demotion?

• If the report indicates a misunderstanding, how do you justify termination?
• The report is evidence that will either hurt or help your case.

45
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Disciplining the Harasser
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Making Tough Decisions
• Some of the determinations will come down to credibility.
 You have to be able to explain the decision.

• Consider all factors that might impact the allegations.
• What are the underlying motives?

47
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WhenYou Cannot DetermineWho is Telling the Truth
Explain the policy to the accused:
 Explain that next time termination will happen.
 Document the conversation (two representatives from the employer).
 Pay close attention to all parties involved moving forward.
 Check in with the complainant after a few weeks (document and continue to check in
periodically, which creates a record that you care about your employees).
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What Happens if “it” Happens Again?
If the complainant complains of harassment following
the conclusion of the investigation, the handling of the
first complaint will be highly scrutinized.
 Were reasonable steps taken to prevent recurrence?
 The law requires that harassment be stopped.
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Liability for Termination
• Inconsistency is a problem.
• Have others engaged in similar conduct without termination?
• Proper documentation was not maintained.
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Best Practices
• The best defense is a good offense. Top management must commit.
• Establish strong anti-discrimination policies.
• Clear channels for reporting/complaining. Consider a hotline.
• No retaliation and let employees know of this practice.
• Provide yearly HR 101 training to supervisors and managers, which includes antidiscrimination.
• Investigate everything:
 Don’t wait.
 Select investigator carefully.
 Ensure no retaliation.
 Be thorough.

51
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Best Practices (cont.)
• Document everything.
• Gather evidence.
• Interview all possible witnesses.
• Determine whether conduct was inappropriate or policies were violated.
• Present and explain report to decision maker.
• Meet separately with complainant and accused.
• Follow-up regularly with complainant to ensure no additional misconduct or
retaliation.

52

Case Study 1
• Pam, an attractive female employee, likes to wear blouses with a plunging
neckline, short tight skirts,and high heels.When she walks down the hall in the
office, many times her male co-workers and some female co-workers stare at
her, sometimes with knowing smiles, sometimes shaking theirheads.
• Occasionally, one male co-worker silently acts like he is having a heart attack.
She has repeatedly informed her co-workers that their conduct embarrasses
her, and she has asked them to stop, but without much success. Some of her
female co-workers have mentioned to her that she causes her problems by the
way she dresses.
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Case Study 2
• Jonathan goes to the company gym with his co-workers,Adam and Kevin,every
day at lunch.After working out, they shower and change in the locker room.
One day Jonathan goes to his boss and tells him that Adam and Kevin keep
making crude jokes and try to grab his genitals while they are in the locker
room.
• Jonathan's boss tells him that they are just being guys messing around and if it
offends Jonathan he should just go to the gym at a different time.

54
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Case Study 3
• Jason is an Executive Assistant working for Kate, a Vice President. Kate asks
Jason to stay late many nights to work on projects. Jason and Kate are friendly
and sometimes even flirt a little.
• One evening Kate tries to kiss Jason, but Jason turns away and explains that he
does not believe it would be appropriate.The next day Kate tells Jason about a
job opening for another department and explains that she believes it would be
a good move for him.
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QUESTIONS?
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Thank You!
Jennifer Milak
Raleigh Office
919-873-0166 (phone)
jmilak@teaguecampbell.com
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